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Protection of Executors and Trustees 

Oxeé of the incidents of inflation which have recently 
become apparent so far as law practice is concerned is the 
sudden realisation of a surplus by a trustee, sometimes even 
in bankruptcy or under a deed of arrangement, but more 
commonly in the case of the estate of a deceased person. 
This is only one of the embarrassments that may beset a 
trustee and cause, in particular, a further claim for estate 
duty. The Law Society’s Gazette for March, 1948, gives 
another example of additional free estate belonging to a life 
tenant being discovered some time after the life tenant’s 
death and resulting in an increase in the rate of duty owing 
to the principle of aggregation. The Council have discussed 
the protection of executors and trustees with the Inland 
Revenue. They now state that, although a ‘“ clearance 
certificate ’’ would not afford the necessary protection, a 
certificate of discharge under s. 11 (2) of the linance Act, 
1894, as amended by the Finance Act, 1907, would do so. 
The remedy is, therefore. to apply by Form 30 for a 
determination of the rate of estate duty payable in respect of 
the property. On payment at that rate the property and 
the applicant, so far as regards that property, are discharged 
from any further claim for estate duty and thé Commissioners 
give a certificate of such discharge. An advertisement under 
s. 27 of the Trustee Act, 1925, does not give the necessary 
protection. 


Building Contract Litigation and Standards 
of Measurement 


Ix building contract litigation one of the most difficult 
things for advocates and judges to understand is the standard 
of measurement of prices for work done. The rather uncom- 
mon type of judge who knows a little about such matters 
may enjoy examining quantity surveyor witnesses, but the 
inclination of the average judge is to refer the whole dispute 
to a quantity surveyor. In the result, as likely as not, the 
decision will be based on inadmissible evidence, or painfully 
extracted evidence painstakingly copied by the referee may 
be totally ignored by the referee in favour of a personal 
visit to the premises in relation to which the dispute occurred. 
Where there is an irreconcilable dispute, with the experts 
on both sides at arm’s length, it is in the highest degree 
desirable that the dispute should be decided with all the 
safeguards against unfairness that the laws of procedure and 
evidence provide in court. On 17th March, Mr. E. C. Harris, 
F.R.LC.S., spoke to members of the Royal Institution of 
Chartered Surveyors on the revised 1948 Edition of the 
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Standard Method of Measurement. He said that it attained 
a legal significance when it was recognised in the Standard 
Form of Building Contract in 1931. From what he said, it is 
clear that the Fourth Edition worthily 
succession, and lawyers specialising in this class of work 
would be well advised to obtain it from the Royal Institution 
of Chartered Surveyors, 12 Great George Street, London, 
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Undertakings by Solicitors 

WHAT is the precise legal nature of the obligation wluch 
binds a solicitor when he gives an undertaking, either in o1 
out of court? This is a matter which frequently exercises 
the minds of solicitors and nearly eleven years ago the Council 
of The Law Society published a statement upon it. [he 
Law Society's Gazette for March reprints this statemeut. 
It stresses the desirability of clarifying in the undertaking 
whether or not the solicitor undertakes personal liability 
Where it is given in order to facilitate a sale or purchase 
the Council take the view that, the use of such words as 
“on behalf of my client’? or “on behadf of the vendor ’ 
does not make the intention sufficiently clear to exclude a 
personal liability. Accordingly, where on completion a 
solicitor gives an undertaking “‘on behalf of his chent ”’ 
the Council’s view is and was that he himself should implement 
it, and if he fails to do so the Council will bring pressure to 
bear on him to compel him to give effect to the undertaking 
as a matter of professional etiquette. The reason for this is 
that the solicitor on the other side, knowing nothing of the 
client, would not accept an “ undertaking ” if not backed by a 
solicitor, and strong and clear words are necessary to exclude 
this usage. In litigation the solicitor for a party not infre 
quently gives an undertaking “on behalf of his client,”’ 
but he is not ordered to do so against his will and he docs 
only when he is aware of his own ability to carry it out. 
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Cases Ready for Trial in the King’s Bench 

THE new directions by the Lorp Cuter Justice with regard 
to early trial of causes, printed in full at p. 196 of this issue, 
should go a long way towards removing the roots of what has 
for many years been a malady of the cause list, viz., the 
adjournment at the last moment of cases which for reasons 
good or bad are not ready at the appointed time. Applications 
for cases to stand out of the list are the bugbear of judges and 
counsel alike, the former sometimes appearing hypercritical 
and the latter insufficiently appreciative of the difficulties of 
the bench. It is implicit in the new directions that neither of 
these impressions is wholly true. Indeed, the fac ilities 
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provided for cases which are ready to go to the head of the 
list for the following week will leave the least possible excuse 
for last-minute adjournments. Elasticity in the application 
of the scheme is provided, and the need for last-minute 
applications for adjournment is almost wholly eliminated by 
the direction for the withdrawal of a certificate on the written 
consent of the solicitors for all the parties before the case 
appears in the warned list. Solicitors will readily help to 
make the scheme efficient. Co-operation between solicitors 
and the officials who have charge of the lists has yielded 
valuable results in the Divorce Division, and_ similar 
co-operation in other divisions will without doubt reduce 
confusion to a minimum. 


The Journal of Planning Law 


We are glad to welcome on the horizon a new legal journal 
exclusively concerned with planning Jaw. Apart from the 
many lawyers who have specialised in this branch of law 
for many years past, nowadays many general practitioners 
find it useful to know a little about it. The new publication, 
the Journal of Planning Law, is to appear monthly and is 
under the general managing editorship of Mr. JOHN BURKE. 
On the editorial board are Dr. HAROLD PoTTER (Editor of 
the Conveyancer and Property Lawyer), Mr. DESMOND Heap, 
Comptroller and City Solicitor, Corporation of London, and 
well known authority on town planning law, and Mr. E. C. 
STRATTON, F.R.LC.S. It is to contain articles, forms and 
precedents for draughtsmen and conveyancers, notes of cases 
and summaries of statutes, orders and statutory instruments 
and, as important as anything else in a subject in which the 
law is constantly developing, a cumulative index. Solicitors 
everywhere will find especially valuable Dr. Harold Potter's 
contribution on dealings with land under the Planning Acts 
and his precedents and forms in relation thereto, and the 
sections on valuation and compensation. Lorp JUSTICE 
Scotr has written a foreword to the journal. 


Urban Councils Drawing Mortgages 


“ Upon the result of this case,” it was stated in a prosecution 
at Nottingham on 22nd March, “ will depend the action of 
urban councils all over the country.”’ The case was brought 
at the instance of The Law Society; there were four 
summonses against the Beeston and Stapleford Urban Council 
for preparing mortgages “‘ without being a_ barrister or 
solicitor, contrary to the Solicitors Act, 1932.’’ The council 
was fined 10s. on cach of the summonses and its clerk was fined 
{2 for drawing the instruments. The chairman of the bench 
said: “‘ We find it no easy matter to come to a decision. 
We admit we may be wrong in our judgment.” As the case 
was “ full of complexities ’’ no costs were ordered. The 
bench agreed to state a case for the opinion of the High 
Court. 


National Health Service: Regulations 


A seEkIES of three statutory instruments (1948 Nos. 505, 
500 and 507) together constitute a harbinger of the new 
national health service. All of them came into force on 
24th March, 1948. The National Health Service (General 
Dental Services) Regulations, 1948 (No. 505), provide for the 
arrangements which executive councils are required to make 
under Pt. IV of the National Health Service Act, 1946, for 
the provision of general dental services. The National 
Health Service (General Medical and Pharmaceutical Services) 
Regulations,1948 (No. 506), make similar provision with regard 
to medical practitioners and chemists, and also provide for the 
setting up of the Medical Practices Committee, its constitution 
and its procedure for determining applications from medical 
practitioners for inclusion in a medical list, and prescribe the 
form of certificate to be issued to medical practitioners under 
s. 35 (9) ot the Act that a transaction does not involve the sale 
of goodwill. The National Health Service (Service Com- 
mittees and Tribunal) Regulations, 1948 (No. 507), provide 
for disciplinary matters and the determination of disputes 
in connection with the services, as well as appeals and the 
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procedure governing representations for the removal of a 
practitioner or chemist from a list under s. 42 of the Act. 
Although the right of audience of counsel or solicitors is in 
the discretion of service committees, it is granted on appeals 
to the Minister. The right of audience is also given to 
‘any friend,” and the possibilities of abuse of this facility 
are obvious to solicitors who have practised before tribunals 
where similar facilities are accorded. It is a right which 
should not be lightly granted. 


Justice for Jurors 


THE announcement by the HOME SECRETARY on 4th March 
on the committee stage of the Criminal Justice Bill that the 
question of paying jurors was a matter which was engaging 
the Government’s attention is welcome, if a little belated, 
For many years past the interruptions in important business 
as well as the injustice of uncompensated loss of time to 
individuals have shocked lawyer and layman alike. The 
inconvenience of the chemist juror in Bardell v. Pickwick 
is nothing to that of the modern salary or wage earner and the 
dislocation of business that so frequently ensues from the 
lengthy trials, both civil and criminal, that are still considered 
necessary in order to attain the ends of justice. There were 
difficulties, the Home Secretary said, but are there not always 
difficulties in the way of every worthy project ? It is to be 
hoped that his avowal of being prepared to give urgent 
consideration to the principle in the clause is not a device 
for postponing the reality of reform and that, as he promised 
‘as much as can be done, will be done ”’ by the report stage. 
Not only in principle, but in practice, our whole future depends 
on every “ man-hour’’ worked. In connection with com- 
pensation for jurors attention should be given to needed 
economies in the use of their time by preventing them from 
having to wait about assize courts for unduly long period: 
before being called upon, and sometimes without being called 
upon at all. 


Rent Tribunals 


BETWEEN the setting up of the first tribunal under the 
l'urnished Houses (Rent Control) Act in June, 1946, and 
31st December, 1947, a total of 18,881 cases have been 
referred for consideration to the seventy-seven tribunals 
which now cover the majority of local authority areas in 
England and Wales. Decisions were given in 12,810 cases ; 
in 5,436 cases the application was either withdrawn or the 
tribunal decided that the Act did not apply to them ; and 
635 cases were outstanding at the end of the year. In 9,120 
cases the rents were reduced, and in 142 rents were increased. 
Kents were approved in 1,688 cases and 1,860 cases were 
dismissed. Of the decided cases 1,013 have since been 
reconsidered by the tribunals on the ground of change of 
circumstances, resulting in 93 rents being reduced and 
439 increased. The busiest tribunals have been, as expected, 
those in London. Paddington and Stepney have each had 
over 1,000 references, and other areas north of the river have 
been almost as active. Outside London, Birmingham's two 
tribunals have had over 700 cases between them ; Manchester, 
Leeds and Brighton have had nearly 500 cases each, and other 
busy centres have been Blackpool, Coventry, Bristol, 
3ournemouth and Portsmouth. The Act, which was due to 
expire on 31st December, 1947, has been extended until the 
end of 1948. 


New King’s Counsel 


The King has approved, on the recommendation of the 
Lord Chancellor, the names of the following for appointment 
to the rank of King’s Counsel: PuHitip BARTLETT MORLE, 
GEORGE FREDERICK KINGHAM, SIR HAROLD HANDASYDE 
DUNCAN, WILLIAM HARVEY Moore, S1R FREDERICK WILLIAM 
GENTLE, GILBERT GRANVILLE SHARP, ALLAN WALMSLEY, 
James Moutp, GERALD AUSTIN GARDINER, GERALD ALFRED 
PHESIGER, EDWARD MILNER HOLLAND, SIR THOMAS PERCIVAI 
CREED, THE Hon. CHARLES RITCHIE RUSSELL, WILLIAM 
JouN KENNETH DIPLOCK. 
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MARKET OVERT 


PossiBLy two factors in post-war English life tend to 
accentuate the importance of the law as to the passing of 
title to goods. In the first place, there are probably more 
dishonest persons at large now than in the days of our 
immediate forbears. Then again the dearth of new mer- 
chandise in home markets is responsible for an increased 
interest in the acquisition of articles at second hand, and an 
entirely disproportionate rise in the selling value of such 
It certainly behoves the bargain hunter to bear in 
The maxim is not 


articles. 
mind the maxim Nemo dat quod non habet. 
quite universal in its application. 

Now we usually ascribe to the doctrines of the courts of 
equity such relaxations of inconveniently strict rules of law 
as were not originated by statute. This is to do less than 
justice, sometimes, to the common law itself, which in several 
respects displayed a readiness to temper the rigour of its 
principles where the hardship ensuing from them was wide- 
spread. An example was the recognition of the mercantile 
rule investing with a special quality and effectiveness a 
transaction which took place amid the notoriety of an open 
market. The fact that this rule was already effective in the 
King’s courts by 1595, when the Case of Market Overt 
(5 Co. Rep. 838) was considered by the judges, shows 
incidentally that the process of incorporating into the common 
law some features of the law merchant was begun well before 
Lord Mansfield’s time. 

This mode of giving a sort of negotiability to goods is now 
governed by s. 22 (1) of the Sale of Goods Act, 1893, which 
enacts: ‘“‘ Where goods are suld in market overt, according 
to the usage of the market, the buyer acquires a title to the 
goods, provided he buys them in good faith and without 
notice of any defect or want of title on the part of the seller.” 
Certain limitations on the broad effect of these words may be 
noted at once :— 

(1) They do not apply to the sale of horses, which is 
dealt with separately by statutes of 1555 and 1589 (Sale of 
Goods Act, s. 22 (2)). ; 

(2) The title acquired by the buyer is not indefeasible, 
for the subsequent conviction of a person who has stolen 
the goods before the sale operates to revest the property in 
the former owner, subject to a suspensory period of ten 
days in any event and thereafter during the pendency of 
any appeal. The word “stolen”’ is crucial; there is no 
revesting on a conviction for other fraudulent or wrongful 
obtaining. The buyer may, in the convicting court’s 
discretion, be compensated (to the extent of the price he 
paid) out of any money found on the thief when appre- 
hended (s. 24; Criminal Appeal Act, 1907, s. 6; Larceny 
Act, 1916, s. 45). 

(3) Crown property is not affected (Willion v. Berkley 
(1561), 1 Plowden 223). 

There is no statutory definition of the term “ market 
overt,’ and it is the interpretation of this expression and of 
the phrase “‘ according to the usage of the mafket ’’ which 
has led to most of the cases reported on the subject. The 
latest such case is Bishopsgate Motor Iinance Corporation, 
Lid. v. Transport Brakes, Ltd. [1948] 1 All E.R. 408. 

It seems that the matter may be regarded from two slightly 
different angles. In the old leading case which Coke and 
others report from Elizabethan times a number of propositions 
may be taken to be established with particular regard to the 
City of London. Thus— 

(1) Every day is market day in the City, except Sunday ; 

(2) To qualify as a privileged sale, a sale in a City shop 
must be openly transacted in the shop, not “ behind a 
hanging or behind a cupboard,”’ nor in the “ warehouse or 
other place of the house.’’ Following this ruling, it was 
held in Harereave v. Spink [1892) 1 O.B. 25 that a 
transaction in a showroom above a London shop did not 
come within the privilege ; 

(3) A City shop is a market overt for such things only as 
by the trade of the owner are put there to sell. It is also a 
clear further condition, as Blackburn, J., says in Crane v. 


‘ 


London Dock Co, (1864), 5 B. & S. 313, that the goods must 
be corporally present and exposed in the market. 


Clearly, before countenancing, in the interests of the 
development of commerce, such a radical departure from one 
of the fundamental tenets of the law of property, the common 
law insisted that the necessary conditions should be strictly 
fulfilled. © The sale must take place where anyone who stood 
or passed by the shop might see it, and where a person who 
was bent on tracing stolen goods might naturally search for 
them. 

But all this is to put the matter mainly from the viewpoint 

of the true owner carrying out a little private detective work 
in the local market. More realistic in modern conditions is 
the approach typified by the following passage from the 
judgment of Blackburn, J., in Crane's case, supra: “ The 
buyer} must buy the goods under circumstances such as 
would induce him to think the sale a good sale in market 
overt, namely, he must buy a thing which is openly exposed 
in market overt under such circumstances that he might say 
to himself no person but the owner would dare to expose 
them for sale here, and therefore I have a right to assume 
that the shopkeeper has a right to sell them.”’ This is the 
aspect of the matter stressed by Humphreys, J., in the recent 
case. 

In a note to his report of the Elizabethan decision, Coke 
reminds the reader that though the matters decided wert 
derived from the custom of London, “‘ the reason of this case 
extends to all markets overt in England.” There is, apparently, 
no market overt in Scotland or in Wales. And in England, 
outside the City of London, there is no magic in a sale in open 
shop. The main requirement in other parts of the country 
is that the sale shall be in an open, public and_ legally 
constituted market or fair, any tolls and fees being duly paid. 
This involves more than mere legality, while not every sale 
by auction, however public, necessarily meets the case (Lee 
v. Bayes (1856), 18 C.B. 599). But though the sale, if in a 
London shop, must be by the shopkeeper and not fo him 
(Ardath Tobacco Co. v. Ocker (1930), 47 T.L.R. 177), a sale 
by a private individual may be protected if it occurs in a 
market place and according to the usage of a regularly 
constituted market. 

Bishopsgate Motor I*inance Corporation v. Transport 
Brakes, Ltd., supra, may serve as an illustration of this last 
proposition. There a motor car, the property in which was 
vested in the plaintiffs, was sold by a mere hirer at Maidstone 
general market on a market day. The matket was established 
by charter of Queen Elizabeth, and at the material time was 
held by the local authority under a duly confirmed Provisional 
Order. The car had twice been put up for auction in the 
market on the day of the sale and the toll for these auctions 
had been duly paid by the hirer through the atfctioneer. 
The reserve price not having been reached, the car was 
withdrawn from auction and subsequently sold privately 
on the same day in the market place by the hirer to a person 
from whom the defendants later bought it and whom they 
joined as third party in the action. There was evidence that 
all sorts of chattels are sold on market days in the market 
direct from owners or dealers to members of the public as 
well as by auction. The substantial point advanced by the 
plaintiffs as supporting their contention that the sale was not 
one in market overt according to the usage of the market 
was that the sale between two private persons was not such 
a sale. 

Humphreys, J., however, observed that the third party 
bought in a long-established public market where, to his 
knowledge, motor cars had been publicly sold for years. 
He bought a car which had been so publicly offered for sale, 
he paid a fair price for the car, and there was nothing in the 
transaction calculated to arouse his suspicion. In the view 
of the learned judge, the mere fact that the purchase was not 
made through an auctioneer did not operate to remove the 
sale from the category of sales in market overt. J. F.J 
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COSTS ON ACQUISITION 


OF LAND BY LOCAL AUTHORITIES—II 


It follows from the conclusions reached at the end of the 
first part of this article (p. 174, ante) that if the vendor wishes 
to obtain costs in connection with the contract a provision 
should be inserted that the acquiring authority pay either 
(a) (i) all costs and expenses incurred about the preparation 
and execution of the contract, which will then be payable on 
an item basis, or, if a fixed sum can be agreed, this sum for 
all costs up to and including the contract, and (ii) all such 
costs, charges and expenses as are directed by s. 82 of the 
Lands Clauses Consolidation Act, 1845, to be borne by the 
promoters of the undertaking, or (4) the costs of the vendor's 
solicitor for deducing title, etc., under Sched. I, Pt. I, of the 
Solicitors Remuneration General Order, 1882, as amended. 
In either case an additional special provision will have to be 
made if negotiating costs are to be paid. In the case of 
registered land the scale fee for a transfer on (which 
includes the contract) would appear to be payable unless a 
provision that the vendor is to pay his own costs appears 
in the contract, but again special provision would have to 
be made for negotiations. 

The further question then arises as to whether a local 
authority can lawfully agree to pay costs over and above 
those allowed by s. 82. It is a very usual practice for a 
local authority to agree to pay costs of the contract or scale 
costs, even where the latter will amount to more than item 
costs under s. 82, and so far as the writer is aware this practice 
has not so far been objected to by the District Audit Branch 
of the Ministry of Health. 

Indeed, there would seem to be little objection to the 
authority’s agreeing to pay the costs of the contract. It is 
normal to pay the fee of the vendor’s valuer ; this is generally 
recommended by the Inland Revenue Valuation Department 
where they negotiate for the purchasers, and it would be 
curious if a vendor were, in effect, indemnified against any 
costs or expenses except those relating to preparation and 
execution of the contract. Section 82, no doubt, presupposes 
that the price will have been fixed in one of the methods 
provided by the Act on compulsory purchase, in which event 
no question of a contract arises and, in practice, the acquiring 
authority nearly always have to make some contribution 
towards the vendor's costs in an arbitration. The agreement 
in Ke Burdekin was to pay costs, inter alia, of negotiation 
and of the contract, and there was no suggestion in the 
judgments of the Court of Appeal that this was invalid. The 
position, however, is different in the case of an agreement 
to pay scale costs in the case of unregistered land, for here 
the indemnification of the vendor would not arise. Rule 11 
of Sched. I, Pt. I, of the 1882 Order would seem to preclude 
the solicitor from recovering from his own client the difference 
between the scale and item remuneration where the former is 
the higher, and consequently, if the acquiring authority in 
such a case agreed to pay scale costs, they would, in effect, 


sale 


be making a gift of the difference to the solicitor which might 
be difficult to justify as an authorised and reasonable expendi- 
ture of public money. This consideration would probably 
not apply to the cases, which now must be very few in number, 
where the authority have power to acquire by agreement 
only ; in such cases the authority if they want the land would 
have to make the best terms possible, which might include a 
provision for payment of scale costs. 

It may be, however, that individual local authorities wil] 
be prepared to continue paying scale costs as, dependent on 
the size of their purchases, there may in the long run be little 
difference between payment on scale and payment of item 
costs when averaged over their transactions, and payment 
on scale may be in their favour on this basis. 

The Law Society have been advised by counsel that an 
agreement by a local authority to pay scale costs to the 
solicitor of a vendor of unregistered land where s. 82 applies 
may be invalid and that there may be a risk of surcharge on 
the local authority if the amount of the scale costs exceeds the 
amount of the item remuneration as limited by s. 82 (Law 
Society's Gazette, December, 1947, p. 240). 

For the sake of completeness it may be mentioned that 
neither s. 82 nor r. 11 has any application to the costs of the 
solicitors acting for the purchasing local authority, and they 
are therefore entitled to the scale. 

lurning now to cases where the acquisition is proceeding 
under a compulsory purchase order or other compulsory 
purchase procedure, it may be that, even in that case, the 
matter does not go to arbitration but, after service of the 
notice to treat and submission of the claim, negotiations take 
place which result in an amicable settlement. In such a 
case it is normal for a contract to be prepared and executed 
and the purchase completed in the ordinary way when the 
considerations as to costs outlined above are applicable. 
If the matter goes to arbitration the award takes the place of 
the contract and the only conveyancing costs payable will 
be item costs under s. 82. The only remaining case for special 
consideration is where property is compulsorily acquired 
and the expedited completion procedure under Sched. VI 
to the Town and Country Planning Act, 1944, now incorporated 
in Sched. XI of the Town and Country Planning Act, 1947, 
is used. This procedure Jncludes the automatic vesting of 
the property in the local authority after the expiration of the 
prescribed notice and before payment of compensation, and 
there is no conveYance, though, nevertheless, the vendor may 
incur legal It will be seen from the text of the 
address of the President of The Law Society, published in 
92 Sot. J., pp. 68 and 69, that opinion is divided as to the 
liability of a local authority to item costs in such a case, and 
the vendor’s solicitor will have to use his powers of persuasion 
or be prepared to take on a test case if these fail. 

° 
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LAND REGISTRY PRACTICE—I 


Ir is the fate of some solicitors to handle a lot of iand 
registration, and what these do not know about the practice 
is not worth knowing. For them I have no message except 
to invite criticisms and correction where such is called for. 
There are others who have little or, possibly, no experience 
of this subject, and it is hoped that they may find 
some observations by way of supplement to the standard 
text-books to be helpful. 

For the sake of brevity, if not clarity, the temptation 
to quote the precise terms of Acts and rules will be resisted 
to a certain extent, so it is needless to say that before taking 
professional action on any point, the text of the relevant 
section or rule should be consulted. 

The copyhold system was an early form of registration 
of title. It apparently satisfied our ancestors for a long 


time, but had been fading out for a century or more before 1926. 
rhe reluctance to use plans long after tithe and ordnance 
plans became available made it tiresome. The conventional 
copyhold parcels may have been all very well in small rural 
communities when the ownership and occupation of neigh- 
bouring plots were well known, but they told the newcomer 
little. 

lhere have been several attempts to establish and improve 
registration of title. All that need now be considered is the 
system embodied in the Land Registration Acts of 1925 
and 1936, and the rules made thereunder. References 
to the 1936 Act will be rare, so will the reader kindly assume 
that “the Act’? means the Act of 1925. 

rhe object of registration of title is to make dealings with 
land more simple and cheap. So it is essentially a branch 
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of the law of vendor and purchaser. In pursuit of these 
objects, a single and final investigation of the title in the usual 
way is provided for, and the result of this investigation is 
recorded in a register, comprising three parts, viz., the 
property, the proprietorship and the charges register 
respectively. 

Subsequent changes of ownership and the creation of new 
interests are carried out on forms, which are usually much 
shorter than the corresponding documents used for unregis- 
tered land, and their effect is similarly recorded in the 
appropriate part of the register; and if the prior title is 
satisfactory this register becomes the only title which a 
subsequent purchaser or mortgagee need consider. The work 
and responsibility of the solicitor for such purchaser or 
mortgagee is thus considerably reduced, and also his 
remuneration. 

When compulsory registration was first introduced, con- 
veyancing lawyers naturally feared its effect on their practices. 
Whether it has proved as damaging to solicitors as was 
expected, only the solicitors can say. But there is no doubt 
that conveyancing counsel have suffered considerably. 
The writer’s father opposed in Parliament the Bill for com- 
pulsory registration, which the Lord Chancellor of his own 
party promoted. He was a King’s Bench practitioner and 
had no personal interest in the question, but, being an 
old-fashioned Tory, disapproved of State conveyancing. 
Some twenty-odd years later, the son joined the staff of the 
Land Registry. 

Some people think a title to land should be as simple as a 
title to stocks and shares; but the many partial or limited 
interests in land which the law recognises make this impossible 
without either revolutionising the law of land tenure or 
depriving these partial or limited interests of the protection 
which the law gives them. 

There has long been a tendency in our law to relieve a 
purchaser of concern for these interests—placing them 
behind a curtain as it is called—and registered titles draw 
a curtain that is still more impenetrable. 

The titles which may be applied for are :— 

(1) Absolute freehold. 
(2) Possessory freehold. 
(3) Absolute leasehold. 
(4) Good leasehold. 

(5) Possessory leasehold. 

The nature of these titles is defined in ss. 5, 6, 9, 10 and 11 of 
the Act. 

All titles are subject :— 

(a) To any incumbrances or other entries on the register. 

(>) To overriding interests (of which more anon). 

(c) If the first proprietor is not entitled, for his own 
benefit, to the equities of which he has notice. 

All leasehold titles are subject to the incidents of the lease, 
such as liability to perform the covenants, and to forfeiture. 

Subject to the above, an absolute title, whether freehold 
or leasehold, is ‘‘ free from all other estates and interests 
whatsoever, including estates and interests of His Majesty.” 

A good leasehold title does not guarantee the lessor’s title 
to grant the lease, but otherwise is the same as an absolute 
leasehold. It means that if the lessor had power to grant a 
particular lease, it is yours. 

A possessory title, freehold or leasehold, is subject to any 
adverse estate or interest subsisting or capable of arising 
at the date of registration and imports no guarantee of any 
prior title, but, as regards title resulting from dealings after 
registration, all titles are equally good. 

There is one other sort of title called a qualified title, 
which cannot be applied for in the first place but may be 
registered if an absolute or good leasehold cannot be registered. 
They are very rare. The same result can sometimes be 
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produced by calling the title absolute or good leasehold and 
making a suitable entry on the register to give effect to the 
qualification. 

To return to overriding interests, there is a list of these in 
s. 70, which says they “‘ shall not be treated as incumbrances 
within the meaning of this Act,’”’ and the register gives no 
guarantee against them. Many of these are often ignored 
in normal conveyancing, either because they are considered 
unimportant, or because their existence is unknown. 

The following are particular examples of overriding 
interests in registered land :— i 

(a) Leases for twenty-one years or less at a rent without 
taking a fine. So a lease for over twenty-one years, or a 
lease for any term, in consideration of a fine or premium, 
is not an overriding interest, and is squeezed out unless 
it is noted on the register. 

(b) Local land charges. Other land charges are not over- 
riding interests, and searches for them are unnecessary 
in the case of registered land. This is sometimes a great 
relief to solicitors. 

(c) The rights of every person in actual occupation of 
the land or in receipt of the rents and profits thereof, save 
where inquiry is made of such person and the rights are 
not disclosed. This may have surprising results. If, 
by mistake, A is registered as proprietor of B’s land, and 
B is in occupation, and no inquiry was made of B, B’s rights 
are an overriding interest, and A’s title is subject to them, 
and if B’s rights are an estate in fee simple, A’s registered 
estate is subject to it, and therefore valueless. The result 
is that B can claim to rectify the register and wipe out A’s 
title, and A will have no claim for compensation for the 
error made. This occurred in the case of Chowood v. Lyall 
[1930] 1 Ch. 426 (on appeal [1930] 2 Ch. 156), in which a 
registered title included a strip of outlying woodland which 
belonged to a neighbour. The unsuccessful claim for 
compensation is reported in Re Chowood [1935] Ch. 174. 

The Act attaches great importance to actual possession, 
and inquiry of the occupier is always advisable. In the 
case of agricultural and waste land it is sometimes a problem 
to find the occupier ; and to ask a busy tenant farmer to 
leave his work and point out his boundaries may produce 
a surprising reaction! However, this is not a peculiarity 
of registered land. 

(d) Rights to mines and minerals. Under s. 70 of the 
Act, the rights of someone else to mines and minerals 
are not overriding interests if the land was first registered 
after 1925. So an absolute title to such land guarantees 
the proprietor’s title to the mines and minerals. That 
sounds very handsome, but it is not quite so handsome as it 
sounds, because s. 83 of the Act, which backs the title 
guarantee with a right to compensation (or what the Act 
calls an indemnity), says: ‘‘ No indemnity shall be payable 
under this Act .. . on account of any mines or minerals ... 
unless a note is entered on the register that the mines or 
minerals are included in the registered title.’’ Such a 
note is rarely entered on the register nowadays, unless there 
is evidence of actual possession such as active working of 
the minerals. 

As regards coal, however, the position is different. Section 
41 of the Coal Act, 1938, converted the rights conferred 
on the Coal Commission (and now the National Coal 
Board) into overriding interests, with the result that 
registered titles are subject to them. 

Other mines and minerals are left to the combined effect 
of s. 70 and s. 83 of the Act, with the result that they 
are not overriding interests and that the guarantee of 
the title to them is barren unless they are expressly 
included in the register. 

W. J. L.A. 





At a joint debate with the Union Society held by the Law 
Students’ Debating Society at The Law Society’s Court Room, 
on Tuesday, 2nd March, 1948 (chairman, Mr. J. E. Terry), the 


motion ‘‘ That this country is too much tied to the apron strings 
of the United States ’’ was lost by six votes, there being nineteen 
members and seventeen visitors present, 





}, 1948 


Id and 
to the 


hese in 
rances 
ives no 
ignored 
sidered 


riding 


rithout 
Ss, Ora 
mium, 
unless 


t Over- 
essary 
_ great 


ion of 
, Save 
ts are 
. If, 
1, and 
rights 
them, 
stered 
result 
it A’s 
r the 
Lyall 
‘ich a 
which 
1 for 
4, 

ssion, 
n the 
yblem 
er to 
duce 
arity 


f the 
erals 
tered 
itees 
That 
as it 
title 

Act 
able 


S or 
ha 
here 
g of 


tion 
rred 
‘oal 
hat 


fect 
hey 

of 
ssly 


be 


ngs 
een 





April 3, 1948 


Divorce Law and Practice 





I.—APPEALS 
Standard of Proof where Adultery is Alleged 

It will be remembered that in dealing with the subject of 
proof in connection with divorce proceedings reference was 
made (91 SoL. 566) to Ginest v. Ginesi [1947] 
2 All E.R. 438; 91 Sor. J. 519, in which it was held by the 
Divorce Divisional Court that, where adultery is alleged in 
a matrimonial suit, the same strict proof is required as in the 
case of a criminal offence properly so called. The matter 
was not to be decided by the proper attitude to be adopted 
in a civil action, where merely the preponderance of evidence 
or even the balance of probability might properly be taken 
into account, it was necessary that the court should 
be satisfied beyond all reasonable doubt. 

This decision has now been affirmed by the Court of Appeal 
((1948] 1 All E.R. 373), and in his judgment, Tucker, L.J., 
stated that he was satisfied that the position was correctly 
stated by Hodson, J., when he said that adultery must be 
proved with the same strictness as is required for the proof 
of a criminal offence, which meant that it must be proved 
beyond all reasonable doubt to the satisfaction of the tribunal 
of fact. In coming to this conclusion he stated that he was 
not satisfied merely by the language used by the magistrate 
(set out in the previous issue above) that he misdirected 
himself and his fellow justice as to the standard of proof 
required, although whether or not he applied to the facts 
of the case the degree of procf demanded was another matter 
altogether. 

Apart, however, from this important question of the 
standard of proof, there are two other matters arising from 
this judgment which deserve mention. 

(i) The Essential Elements of a Charge of Adultery.—-In one 
of the cases in the Ecclesiastical Courts referred to by the 
Court of Appeal, namely, Williams v. Williams (1798), 
1 Hag. Cor. 299, a husband’s suit for divorce on the ground 
of his wife’s adultery was dismissed by reason of a defect 
in the proof of her identity. In his judgment dismissing the 
wife from the suit, which was undefended, Sir William Scott 
says: “ This proves a great facility, at least, and will make the 
court more viligant to see that the two main points of such 
cases are sufficiently proved, viz., the criminal act, and that 
the person, against whom the proof of that act is established, 
was the wife.’’ This case emphasises the importance of 
remembering that in a charge of adultery there are two main 
points to be proved—the act charged, and the identity of the 
person concerned. (As regards the identity where the King’s 
Proctor is showing cause, see the previous issue above where 
this point is discussed.) 

(ii) The Functions of an Appellate Court.—It will be 
remembered that in Watt or Thomas v. Thomas [1947] A.C. 484, 
the House of Lords laid down the principles (which were set 
out and discussed in this series, 91 Sot. J. 287) which 
should be applied by an appellate court when dealing with 
an appeal from an inferior tribunal to whom has been com- 
mitted the task of deciding questions of fact. In his judgment, 
Tucker, L.J., referred to this decision and to the speech of 
Lord Thankerton in which he enumerates the principles, 
and he stated that he thought that it was clear from the 
judgments that the Divisional Court regarded the case as 
coming under the third head of the principles, namely, a case 
where the appellate court was satisfied, either because the 
reasons given by the trial judge were not satisfactory or 
because it unmistakenly appeared from the evidence that the 
trial judge had not taken proper advantage of having seen 
and heard the witnesses, and therefore they regarded the case 
as coming before them at large. 

As regards the importance to the tribunal of fact of 
observing and considering the demeanour of the witnesses, 
the lord justice makes certain observations which it may be 
helpful to set out in full: ‘‘ The principal purpose of that 
observation is to ascertain or test the truthfulness of their 
evidence. People are not to be convicted of committing 
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adultery because in the witness box they look the kind of 
people who might commit adultery, unless the evidence is 
such as to point almost irresistibly in that direction. Then, 
no doubt, the appearance and demeanour, and so forth, 
of the witnesses may be very material and of great assistance. 
It would be a very dangerous thing, however, if the evidence 
falls short of what is required for proof, to fill in the gaps in 
the evidence merely from observation of the attractiveness of 
the witnesses in the witness box. It appears to me that the 
stipendiary placed too much reliance on those matters in 
guiding himself to his decision in what was obviously a 
difficult case. I think the appearance and demeanour of 
witnesses is probably of great assistance to the trial judge 
where the evidence may otherwise appear very black against 
them and he accepts their explanation—there I think he is 
probably on surer ground—but if the evidence is very weak 
or non-existent then what is lacking in the evidence cannot 
be supplied by mere observation of the witnesses.” 


II.—JUSTICES 

(i) Duty to state reasons.—In Sullivan v. Sullivan {1947] 
P. 50 the President made some very strong observations with 
regard to the duty which rests upon the justices’ clerk to give 
to the Divisional Court, in the event of an appeal, a statement 
by the justices of the reasons for their decision (referred to in 
91 Sort. J. 76). Once again this matter has come before 
the court in Bevens v. Bevens [1948] W.N. 90, in which case 
the President observed that there was no detailed statement of 
the justices’ reasons, which was the more unfortunate because 
it was clear that something very important had occurred after 
an adjournment for the purpose of effecting a reconciliation. 
There was no note of the adjourned hearing, and it was 
not until the actual hearing of the appeal that it was made 
clear what had occurred at the adjourned hearing. 
There was no record of this in the notes, and the justices had 
given no expression of what must have obviously been the 
real reason for their decision. This case again shows how 
important it is that the justices’ clerk should comply with 
the requirement that the court should be furnished with the 
reasons for the justices’ decision. 

There is, however, another and very important aspect of 
this matter, which was not touched on in Sullivan's case, 
but which was dealt with by the President in this appeal: with 
regard to the time when the copies of the notes of the evidence 
and the reasons for the decision should be supplied by the 
clerk. It appeared that when the appellant in this case was 
minded to appeal, her solicitors wrote to the clerk and asked 
for copies of the notes of evidence, to which letter the reply 
was received that the clerk was only bound to supply copies 
of the notes for the use of the court, and not to parties to 
consider them and decide whether or not they had a good 
cause of action, and that a similar position had arisen in 
another appeal when the justices’ clerk made the same reply, 
namely, that he was not obliged to supply the notes or reasons 
until the appeal had been lodged. 

In his judgment disapproving of this practice, the President 
referred to the relevant rule of the Matrimonial Causes Rules, 
1947, r. 68, sub-r. (3), which provides: ‘‘ The appeal shall be 
entered at the Divorce Registry by lodging at the registry 
two copies of the notice of motion. There shall be lodged at 
the same time two certified copies of the summons and of the 
order appealed against, two copies of the justices’ clerk’s 
notes of the evidence and two copies of the reasons of the 
justices for their decision.” He then said: “As it is 
manifestly impossible to comply with that rule if justices’ 
clerks take up the position which I have indicated, I hope my 
calling attention to this rule will avoid any recurrence of this 
unfortunate practice.’’ This pronouncement by the President 
should prove of great value to parties and their legal advisers 
in bringing an appeal. 

(ii) Change of panel.--It is surprising at the present day to 
find a case remitted for a rehearing upon the ground that the 
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justices who made the order appealed from had not heard the 
evidence. 

In Joseph v. Joseph 1948} W.N. 59 certain justices had 
made on 9th July, 1947, an interim order in accordance with 
s. 6 of the Summary Jurisdiction (Separation and Maintenance) 
Act, 1925, in a case in which they had heard evidence from 
both parties on a wife’s complaint of persistent cruelty and 
wilful neglect to maintain, and the case was adjourned for 
the probation officer to intervene in the hope of a 
reconciliation. The intervention proving unsuccessful, the 
court, on 15th October, 1947, without hearing any further 
evidence, made an order in favour of the wife for maintenance 
of herself and the children, and in addition a separation order, 


A Conveyancer’s Diary 
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relying, as stated in the justices’ reasons, on the evidenc 
given at the first hearing. The court at the second hearing 
was composed of the original chairman and two justices wh 
had not sat at the original hearing. In allowing the appeal 
the President stated that the making of an interim order 
showed that the justices had not come to a final decision o, 
the merits of the wife’s complaint, and that the court at th 
second hearing had no jurisdiction to make any order at all 
since it had not heard a word of the evidence, but had mereh 
received a report that reconciliation proved to be impossib| 
for reasons which had been stated in confidence to th 
probation officer. 


M. H. L. 


SALES OF RENT-RESTRICTED PREMISES 


THE owner who wishes to dispose of premises which are subject 
to the Rent Acts nowadays often finds himself in a dilemma. 
He can either sell the premises subject to the tenancy at, 
perhaps, half the price which they would fetch in the open 
market if it were possible to give vacant possession, or he can 
sell the reversion to the sitting tenant. In the latter case 
the owner is, I believe, usually able to obtain a slightly higher 
price than a purchaser who buys purely for investment 
purposes is likely to pay, but this course has its disadvantage. 
The disadvantage is psychological rather than financial, 
and it consists in the risk, frequently realised, of the tenant- 
purchaser re-selling the premises with vacant possession 
shortly after the sale to him, and pocketing the difference 
between the price he has paid and the price he receives. 
If that happens the owner deserves every sympathy, but 
unfortunately it is usually only after the re-sale has come to 
his notice that he seeks advice, and then it is too late to do 
anything to help him. 

It is, in my opinion, quite possible to give the owner of 
rent-controlled premises who has decided to sell to his tenant 
a very real measure of protection against the grosser forms of 
exploitation in this respect, but if this end is to be achieved 
action must be taken before any contract for the sale of the 
premises is entered into, and the action which is then necessary 
must be both well advised and clear. It is quite insufficient, 
after the damage has been done, to allege some equivocal 
arrangement between the parties. This is well illustrated 
by a recent case in the Chancery Division (not reported). 
The tenant of a controlled house agreed to purchase the 
freehold. After the date of the contract, but before completion 
had taken place, the tenant was ordered by his employer 
to remove to another district. Somewhat foolishly he did 
not inform either the vendor or the solicitor, who was acting 
for both parties in the sale, of this change in his circum- 
stances, but consulted another firm of solicitors, and with their 
assistance put the house up for auction with vacant possession. 
The house was duly knocked down to a third person at a price 
considerably in excess of the price at which the tenant had 
agreed to purchase from the vendor. When the vendor heard 
of the auction he very naturally took umbrage, and thinking 
that, on the facts, he had some sort of a case, he refused to 
complete. In the action for specific performance which 
followed the vendor set up as a defence a verbal undertaking 
whereby the tenant, in the course of the negotiations for the 
sale, was alleged to have represented to the firm of estate 
agents who handled the matter that he required the house 
for his own personal occupation, and that he intended to 
occupy it himself with his family. 

The court in this case came to the conclusion that no such 
representation had been proved, but in the course of the 
argument it appeared that, even if the court had found for 
the vendor on this issue, great difficulties would have arisen 
as to the interpretation and effect of any such agreement 
on the part of the tenant. The point was immaterial, on 
the view taken, but my impression is that an agreement 
that the tenant-purchaser should occupy the premises for 
his own use would be satisfied if the tenant-purchaser did in 


fact so occupy the premises for the briefest period after 
completion. The agreement would then be spent, and th 
premises could be re-sold almost immediately with complet: 
impunity. 

The difficulty in which the vendor finds himself in such 
cases can, I think, be obviated if a covenant for pre-emption 
framed in suitable terms, is inserted in the conveyance. Many 
different forms suggest themselves as apt to provide against 
the various circumstances which the draftsman may have to 
meet, but there are certain factors which will be common 
to all covenants of this type. Firstly, the covenant must 
not infringe the rule against perpetuities. This is not a 
serious difficulty, as most vendors would probably be satisfied 
if they are enabled to re-purchase the premises at a reasonable 
price within a period much shorter than that allowed by the 
rule; something between three and seven years may be 
suggested as a reasonable term. Secondly, the question 
whether the covenant should be framed so as to be personal 
to the parties to the conveyance, or to extend so as to bind 
their estates (and in the case of the purchaser, his assigns), 
will have to be considered. That would be largely a matter 
for negotiation before the contracts are exchanged. Lastly, 
there is the question of the price at which the premises may 
be re-purchased. While this would also be primarily a matter 
for negotiation, the fact that on a re-purchase the original 
vendor will get the premises back with vacant possession 
must be borne in mind, and some increase in the re-purchase 
price over the original purchase price may reasonably be 
conceded. 

If such a coyenant is taken on the sale and then registered 
the vendor will normally be completely protected in the event 
of the purchaser attempting to dispose of the premises by 
sale in breach of the covenant, but such a covenant would 
not prevent the purchaser from letting the premises. The 
premises would still remain subject to the Rent Acts, but if 
the purchaser should be minded to grant a long lease at a 
nominal rent in consideration of a large premium, the Acts 
would not apply to the tenancy created by that particular 
lease ; and in this way the purchaser could, in effect, disregard 
the covenant and still obtain substantially the profit which 
would have accrued on a sale of the premises with vacant 
possession. But this loophole can be stopped by framing 
the covenant so that the right to re-purchase arises not only 
in the event of the purchaser desiring to sell the premises, 
but also in the event of his wishing or attempting to let the 
premises. A proviso that the covenant should not cover 4 
bona fide furnished letting of a given maximum duration 
would avoid any undue hardship on the purchaser. If the 
covenant is then registered as an estate contract, the person 
taking a lease of the premises from the purchaser during the 
currency of the covenant would, in my opinion, take the 
premises with ndétice of the covenant; and there is some 
authority for saying that a lease or tenancy created in breach 
of the covenant for pre-emption would either be void, o 
voidable, at the instance of the vendor. But there is n0 
authority exactly in point, and the position as regards the 
validity of any such lease or tenancy must be regarded, at 
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the very least, as doubtful. Moreover, if the purchaser should 
himself create a controlled tenancy in favour of a third person, 
the right of pre-emption would not, on any footing, entitle 
the vendor to have the premises reconveyed to him, under the 
covenant, free from the protected tenancy. 

This brings me to my last point. In order to afford the 
maximum protection to the vendor the covenant for pre- 
emption should not only be so drawn as to become operative 
on the purchaser desiring to sell or let the premises during 
the period covered by the covenant, but also so as to pfovide 
that, if the right of pre-emption arises, the premises should 
be reconveyed to the vendor with vacant possession. The 
effect of a covenant in this comprehensive form will, of course, 
depend on the construction of the terms in which it is drawn, 
and it is impossible to predicate the general result precisely ; 
but a survey of the remedies, one at least of which will, in 
my opinion, become available to the vendor on a breach of the 
covenant by the purchaser will, I think, convince my readers 
of the utility of such a provision. 

If the covenant is framed so as to bind the purchaser’s 
assigns, then on a sale by the purchaser to a third person the 
latter will be bound to give effect to it, if he has notice. Notice 
in this connection can be assured by registration. The 
position as regards the grant of a lease or tenancy of the 
premises by the purchaser has already been sufficiently 
dealt with. This remedy is not, however, one which the vendor 
in such circumstances will normally seek if he can obtain 
pecuniary compensation from the purchaser, or (if he is then 
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It is, as Morton, L.J., observed in the course of his judgment 
in Bell London and Provincial Properties, Ltd. v. Reuben 
1947] K.B. 157 (C.A.), clearly contemplated by s. 3 (1) of 
the Rent Restrictions, etc. (Amendment) Act, 1933, and its 
schedulec provisions, that a county court judge may refuse 
to give possession even although a covenant has been broken. 
That was a case in which the Court of Appeal upheld the 
refusal of an order sought by the landlords of a block of flats 
against a tenant who kept a dog in breach of covenant, but 
gave and called evidence to the effect that her nervous 
condition (caused by a burglary) justified her breach and her 
intention to continue the breach. The decision is, of course, 
a striking illustration of the necessity of fulfilling the 
“overriding requirement”’ of reasonableness in these 
possession cases. But what I wish to discuss to-day is whether, 
in like circumstances, a claim, not for possession but for a 
restrictive injunction, and one which might have the same 
practical effect, would be likely to succeed. 

Generally speaking, an injunction to restrain commission 
of a wrong will be issued more readily than will a mandatory 
injunction to remedy some omission. But as what matters 
for present purposes is the answer to the question when such 
relief will be refused, it will be convenient to refer to Shelfer 
v. City of London Electric Lighting Co. {1895} 1 Ch. 287 (C.A.), 
in which A. L. Smith, L.J., made some useful observations 
on the subject. The plaintiff in that case, leaseholder of a 
public house, complained of nuisance committed by the 
defendants in operating a power station near his premises, 
causing them and his furniture to vibrate, and interfering 
with the health, comfort and sleep of the occupants. No 
direct pecuniary loss and no interference with business was, 
however, proved; and at first instance, Kekewich, J., held 
that the plaintiff was entitled to relief by way of damages 
but not to an injunction. The Court of Appeal unanimously 
reversed this decision, but it was A. L. Smith, L.J., alone who 
propounded a “ good working rule,” giving the circumstances 
i which (apart from laches) an injunction should be refused 
and damages awarded instead. They are: (1) if the injury to 
the plaintiff’s legal rights is small ; and (2) it is one which is 
capable of being estimated in money ; and (3) it is one which 
can be adequately compensated by a small money payment ; 
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dead) his estate. Damages would, in my opinion, always be 
awarded to the vendor on a breach of the covenant if the 
purchaser has put it out of his power to perform the covenant, 
and the measure of damages would be the difference between 
the pre-emption price of the premises and the value of the 
premises, on a notional sale with vacant possession, at the 
date of the breach. Alternately, if the purchaser has let the 
premises and can only convey subject to a tenancy, the 
vendor could at his option enforce specific performance with 
compensation, and the measure of compensation would take 
account of the nature of the tenancy granted by the present 
purchaser. Lastly, if a breach of the covenant is threatened, 
but has not yet been committed, an injunction could be 
obtained by the vendor restraining the purchaser from 
any action which would result in a breach. 

A covenant of this type is not easy to draw, and precedents 
are of little use to meet the many different circumstances 
which are likely to occur and which must be provided for ; 
but the trouble taken will give much satisfaction to a vendor, 
and cause little real inconvenience to the purchaser. Any 
person who is able to exchange the considerable benefits of a 
protected tenancy for ownership of the house he lives in, 
and can obtain all the satisfaction that goes with such a change 
at a very reasonable price, is a very fortunate man indeed. 
He should not complain if some small restrictions are placed 
on his ability to dispose of property which he has been lucky 
enough to acquire so cheaply. 

“ARG” 


INJUNCTIONS 


and (4) the case is one in which it would be oppressive to the 
defendant to grant an injunction. The learned lord justice 
added that even when those four requirements were present 
there might be cases in which the conduct of the defendant 
(e.g., if he had hurried up his buildings so as, if possible, to 
avoid an injunction, or acted otherwise with reckless disregard 
to the plaintiff's rights), had disentitled him from asking for 
damages to be substituted for an injunction. Also that it was 
not possible to lay down any rule as to what constituted a 
small injury, or one that could be estimated in money, or 
what was a small money payment, or what would be 
oppressive. 

The above was a case of tort; but I have referred to it 
deliberately for reasons which will presently appear. The 
strength of a plaintiff's position when his grievance is the 
breach of a negative term of a contract was described by 
Lord Cairns, L.C., in his speech in Doherty v. Allman (1878), 
3 App. Cas. 709. ‘“ My lords, if there had been a negative 
covenant, I apprehend, according to well-settled practice, a 
court of equity would have no discretion to exercise. If 
parties, for valuable consideration, with their eyes open, 
contract that a particular thing shall not be done, all that a 
court of equity has to do is to say, by way of injunction, that 
the thing shall not be done . It is not then a question of 
the balance of convenience or inconvenience, or of the amount 
of damage or of injury .. .” 

The above may be essentially an obiter dictum ; if so, it is 
a weighty one. Nevertheless, I think that, as I am engaged 
in searching for obstacles, mention might be made of Harrison 
v. Good (1871), L.R. 11 Eq. 338, in which Bacon, V.-C., said 
(also obiter) that if the violation of a covenant were so slight, 
formal and unsubstantial that the plaintiff could have no 
ground in conscience to complain of it, the court would not 
grant an injunction ; and of Johnstone v. Hall (1856), 2 K. & J. 
414, in which it was laid down that an injunction would not 
be granted to one having a mere reversionary interest to 
restrain a tenant who had covenanted with the lessor not to 
carry on business from doing so unless special damage to the 
reversion were proved. 

There is one other possible obstacle; but before dealing 
with it it will be convenient to revert to Bell London and 
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Provineial Properties, Ltd. v. Reuben. The Notebook discussed 
that case somewhat shortly on 2nd November, 1946 (90 Sox. J. 
523), when only a newspaper report was available. For 
present purposes I wish to mention one additional fact, 
namely, that the trouble started when the defendant in that 
case kept a dog whose barking gave rise to complaints, and 
that she had, before the action was brought, replaced that 
animal by a better-behaved and inoffensive specimen. This 
explains an observation made elsewhere by Morton, L.J. : 
“ Another circumstance which may have influenced the mind 
of the judge is that the plaintiffs did not bring forward any 
evidence that the presence of this dog in the defendant’s flat 
had given rise to any complaints or to any untoward events. 
The learned judge had based himself only upon the state of 
facts at the date of the hearing and I think he was right in 
so doing.” 

No reference was, indeed, made to the right to an injunction 
to restrain breaches of a negative covenant in the course of 
argument, though a good deal was said about the principles 
on which relief will or will not be granted in a case of forfeiture. 
But from what has been discussed earlier in this article, it 
would appear that while a landlord in a similar position 
might be refused an injunction if he complained merely of 
the tort of nuisance, he should succeed in obtaining one if 
he could establish that the tenant had broken a contract, 
at all events, if some damage to the landlord’s interest resulted 
from that breach. 


TO-DAY AND YESTERDAY 


LOOKING BACK 


BoswELL noted that at a dinner party on 3rd April, 1778, 
someone told Dr. Johnson a story of Sir Godfrey Kneller in 
his character of a Justice of the Peace: ‘‘ A gentleman brought 
his servant before him upon an accusation of having stolen some 
money from him; but it having come out that he had laid it 
purposely in the servant’s way in order to try his honesty, 
Sir Godfrey sent the master to prison.’’ Johnson. “ To resist 
temptation once is not a sufficient proof of honesty. Ifa servant, 
indeed, were to resist the continued temptation of silver lying 
in a window, as some people let it lie, when he is sure his master 
does not know how much there is of it, he would give a strong 
proof of honesty. But this is a proof to which you have no 
right to put a man. You know, humanly speaking, there is a 
certain degree of temptation which will overcome any virtue. 
Now, insofar as you approach temptation to a man, you do him 
an injury; and, if he is overcome, you share his guilt.’’ Pope 
in his ‘“‘Imitations of Horace” introduces a reference to the 
story : 

““ Faith, in such case, if you should prosecute, 

I think Sir Godfrey should decide the suit, 

Who sent the thief who stole the cash away, 

And punished him that put it in his way.”’ 
According to Walpole: ‘‘ Whenever Sir Godfrey was applied to 
determine what parish a poor man belonged to, he always 
inquired what parish was the richer and settled the poor man 
there ; nor would he ever sign a warrant to distrain the goods 
of a poor man who could not pay a tax.”’ 


LAW READING IN BED 
Durinc the hearing of a recent case in the Court of Appeal, 
when Lord Justice Wrottesley was taken ill, it was decided 
that the argument should continue and that the absent judge 
should be supplied with a daily transcript of the shorthand 
notes to read in bed. Now that he is happily recovered one 
may admit that one can imagine better reading for sickness 
and convalescence, though, of course, it would have suited the 
late Mr. Justice Avory admirably. Of him his faithful clerk 
has recorded that he “had no interests outside his profession 
and so was always very miserable when confined to his house 
by illness. He would read nothing except law reports and 
treatises ... By way of experiment, I once took to him a varied 
selection of light novels, but they afforded him little comfort 
and were quickly thrown aside. There was some relief when I 
persuaded him to read the ‘ Life of Sir Edward Marshall Hall,’ 
by the late Edward Marjoribanks, M.P., but it was due to the 
amusement he derived from tabulating the number of mistakes 
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The last question, then, is, would the court regard such a 
breach as a breach of contract ? In the case of a contractual 
tenancy, I think the answer must be “ yes’’; but if the 
tenancy had determined, and the tenant were holding over as 
a protected tenant, the position is, perhaps, less clear. Such 
a tenant “ shall, so long as he retains possession, observe . 
all the terms and conditions of the original contract of tenancy, 
so far as the same is consistent with the provisions of this 
Act ”’ (Increase of Rent, etc., Act, 1920, s. 15 (1)). Thus, it 
can be said that while the obligation was originally contractual, 
it has become purely statutory, and argued that Lord Cairns’ 
dictum is inapplicable. 1 think myself that such an argument 
might well be treated as a quibble, the principle underlying 
the learned Lord Chancellor’s statement being that people 
had contracted, for valuable consideration, with their eyes 
open, that a particular thing should not be done ; and if the 
Rent Acts permit a tenant to remain in possession in violation 
of one part of his agreement, the subsection cited makes it a 
condition of his enjoying that privilege that he shall observe 
the terms of the original contract so far as consistent with 
the provisions of the Act. Possibly an argument based on 
the “so far as consistent ’”’ qualifications might support 
resistance to an injunction in a very limited class of case, 
one in which a tenant could show that the grant would, in 
the particular circumstances, compel him to go out of 
possession. But I consider the possibility a remote one. 


R. B. 


concerning himself it contains. For all that, he was still bored 
to distraction and, in despair, I took him the annual volume 
of statutes just published. After that I heard no more com- 
plaints of boredom. He was soon deep in a book which 
fascinated him.’’ Such a story from an authentic source adds 
probability to the legend of Mr. Baron Parke who is said to have 
taken a special demurrer to the bedside of a learned friend who 
was seriously ill. ‘‘ It was so exquisitely drawn,” he explained, 
“that I felt sure it must cheer him to read it.” 


BEDROOM ASSIZE COURT 


As for Lord Justice Wrottesley being enabled to hear part of 
the appeal in bed, there was the yet more remarkable episode 
in August, 1890, when Mr. Baron Huddleston opened the Assizes 
at Lewes from his bed. He was well when he arrived, but next 
morning suffered a severe and sudden attack of gout which 
prevented him from rising. A message was sent to London 
but, as there would be some inevitable delay in sending down 
a commissioner, the judge decided to save time by charging 
the Grand Jury from his bed. The terms of his commission 
referred to “‘ such places and times as you may appoint” and 
he proceeded to ‘‘ appoint ’’ his bedroom. It was announced 
in court that the Assizes had been adjourned to the judge's 
lodgings and the High Sheriff, the Under-Sheriff and the twenty- 
three grand jurors went to the sick-room, ranging themselves 
round the bed. The usual formalities were observed, the com- 
mission being read and the names of the jurors called. From his 
pillows the judge delivered his charge with his usual clarity and 
facility. He had ordered the doors to be left open and desired 
it to be known that this was a public court and that anyone 
might come in who could find room. A more tragic occasion 
was the final illness of Lord Chief Justice Tenterden, which 
overtook him while he was presiding at the trial of the Bristol 
magistrates in 1832, arising out of the riots there. In bed he 
insisted on examining the notes of the remaining judges until 


he lost consciousness. He rallied just before he expired 
exclaiming ‘‘ Gentlemen of the jury, you may retire.” 


OBITUARY 


Mr. B. W. EDWARDS 


Mr. Basil Wynn Edwards, retired solicitor, of Leicester, died 
recently, aged sixty-four. He was admitted in 1905, and was 
at one time deputy coroner for South Leicestershire. 


Mr. T. J. WILSON 


Mr. Thomas James Wilson, Town Clerk of St. Marylebone, 
died on 21st March, aged forty-nine. He was admitted in 1936. 
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NOTES OF CASES 


HOUSE OF LORDS 
INCOME TAX: SALE OF FILM RIGHTS IN PLAY 
Withers (Inspector of Taxes) v. Nethersole 
Viscount Simon, Lord Porter, Lord Uthwatt, Lord du Pareq and 
Lord Oaksey. 27th February, 1948 

Appeal from the Court of Appeal (175 L.T. 10s). 

The respondent, an actress and producer of plays, acquired 
from the late Rudyard Kipling in 1897 the right to dramatise his 
novel ‘“‘ The Light that Failed.’’ Copyright in the play was 
assumed, for the purposes of these proceedings, to be in the 
respondent. The respondent and the author later agreed that 
she should be paid one-third of sums received by the author in 
respect of film rights in both the novel and the play. From 
1916 to 1939 various rights were granted to various companies, 
the respondent receiving her one-third share of the payments 
made. In 1939 the exclusive film rights for ten vears in the novel 
and the play were sold for £8,000, one-third of which was paid to 
the respondent. She was assessed to tax under Case VI of Sched. D 
to the Income Tax Act, 1918, on the basis that the sum so received 
was a revenue payment on account of royalties. The Court of 
Appeal, reversing Macnaghten, J., held that the payment was of a 
capital nature and so not liable to tax. The Crown appealed. 
The House took time for consideration. 

VISCOUNT StMON—the other noble lords concurring-—said that 
the respondent had made a partial assessment of her property 
and ceased to be the owner of the portion assigned. That amounted 
to a sale of property by a person not engaged in the business of 
dealing in such property. The proceeds of such a sale were in 
the nature of untaxable capital. Constantine & Co. v. R. (1927), 
11 T.C. 730, and Mills v. Jones (1928), 14 T.C. 769, were 
distinguishable because there the licence granted to use a patent 
was not necessarily exclusive, the owner of the patent remaining 
the owner throughout. Appeal dismissed. 

APPEARANCES: Siy Frank Soskice, W.C. (S.-G.) and Hills (The 
Solicitor of Inland Revenue); Heyworth Talbot and Desmond 
Milley (Laytons). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 

PASSING OFF: CARTOONISTS’ SIGNATURES 
Marengo v. Daily Sketch and Sunday Graphic, Ltd. 
Viscount Simon and Lord Porter, Lord Simonds, Lord Uthwatt 
and Lord du Parcq. 27th February, 1948 

Appeal from the Court of Appeal. 

The plaintiff drew and published political cartoons signed 
‘Kem,” a word derived from his initials, and had gained a 
considerable reputation under that signature. One Price, also 
with a considerable reputation as a cartoonist, had published 
chiefly sporting cartoons, signed “ Kim”’, since 1929. That name 
was chosen without any knowledge of the plaintiff or his pseudonym. 
Both parties acted in good faith and without desire to cause 
confusion. In 1944 the defendant company published in their 
newspapers political cartoons by Price signed ‘ Kim,’’ which 
word was indicated by a clear “ IX” and “mm” joined by a 
nondescript letter devoid of either dot or loop. LEvidence was 
given of persons who had seen Price's cartoons and thought that 
they were by the plaintiff. Romer, J., gave judgment for the 
plaintiff in his action against the defendants to restrain them 
from printing and publishing, as and for his drawings, drawings 
which were not by him, and passing off any such drawings 
under the name “‘ Kem” or any name only colourably differing 
from it. The Court of Appeal reversed that decision, Lord Greene, 
M.R., saying that no one was entitled to protection from confusion 
as such or the collision of two independent liberties. ‘The plaintiff 
appealed. The House took time for consideration. 

VISCOUNT SIMON said that if Price’s signature “‘ Kim ”’ could 
reasonably be read as ‘‘ Kem,” then, however innocent Price 
and the respondent company might be, there was a misrepre- 
sentation or, at any rate, a reasonable possibility of it, and the 
plaintiff was entitled to protection by the court. Since the 
middle letter of ‘‘ Kim "’ was an ambiguous mark, the impeached 
cartoons carried a mark which might reasonably Icad to a 
misunderstanding. The plaintiff had established that cartoons 
of the nature in question signed “ Kem ”’ would be taken as his 
work, and that the signature of Price’s cartoons was capable of 
being read as ‘“‘ Kem” and did not plainly show that it was 
“ Kim.”” The elements necessary to establish passing off therefore 
existed. Appeal allowed. 

The other noble lords concurred. 

APPEARANCES: Lloyd Jacob, K.C., and Stuart Bevan (Lucien 
Fior) ; Slade, K.C., and Skone James (Theodore Goddard & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 
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INCOME TAX: LOANS BY INSURANCE COMPANY 
Inland Revenue Commissioners v. Wesleyan and General 
Assurance Company 


Viscount Simon, Lord Porter, Lord Uthwatt, Lord du Pareq 
and Lord Oaksey. 19th March, 1948 


\ppeal from a decision of the Court of Appeal (90 SoL. J. 600 ; 
62 T.L.R. 741), reversing Macnaghten, J. (90 SoL. J. 479) 

In consideration of a single premium of 4500 an assured took 
out with the respondent company a policy of life assurance with 
optional interest-free loans. The policy provided for a sum 
to be payable at the assured’s death equal to the aggregate of 
{4 14s. 8d. for each completed month from receipt of the premium 
to the assured’s death. In addition the assured had the right to 
borrow sums on the security of the policy to the extent that the 
ageregate of the loans outstanding at any date should not exceed 
the amount which would have been payable by the insurers if the 
assured had died on that date. The loans were to be free of 
interest and not to be recoverable by the insurers otherwise than 
on the assured’s death and out of the sum then payable. Borrowing 
might begin after the first month from the issue of the policy, 
the assured thus being enabled, as in fact, by exercising the right 
to borrow up to the permitted limit, he did, to obtain /4 14s. Sd 
a month as a loan The Crown claimed that the monthly 
payments so made were payments of an annuity and, as such, 
liable to tax. The Court of Appeal held that the monthly 
payments were not payments of an annuity liable as such 
to tax. The Crown appealed Phe House took time 


VISCOUNT SIMON—the other noble lords delivering concurring 
opinions-—said that a transaction which on its true construction 
escaped tax was not taxable on the ground that the same result 
could be brought about by a transaction in another form which 
would attract tax. The legal relationship between the parties 
to the transaction was that of lender and borrower Che 
insurers’ primary obligation was to pay the sum payable at 
death, and, however much or however little was borrowed in the 
meantime, the loans were repaid by setting them against what was 
a primary capital obligation. Appeal dismissed. 

APPEARANCES: Sir Frank Soskice, WC. (S.-G.), Stamp and 
Hills (The Solicitor of Inland Revenite) ; Donovan, W.C., Graham 
Dixon and Magnus (Field, Roscoe & Co., for Itvershed and 
Tomkinsen, Birmingham). 


[Reported by R. C. CAtBurn, Esq., Barrister-at-Law.} 


INCOME TAX: ASSESSMENT OF HUSBAND AND WIFE 
Nugent-Head v. Jacob (Inspector of Taxes) 

Viscount Simon, Lord Porter, Lord Uthwatt, Lord du Paregq 
and Lord Oaksey. 27th February, 1948 

Appeal from a decision of the Court of Appeal ((1947) K.B. 17 
90 SoL. J. 502), reversing Macnaghten, J. (89 SoL. J. 554 
62 T.L.R. 66). . 

A husband and wife were married in 1933. The husband 
joined the Army in 1939 and, until November, 1941, was 
stationed at various places in this country. The wife continued 
to live in London, but frequently stayed near where her husband 
was stationed, and they spent all his leaves together In 
November, 1941, he went abroad on active service, she remaining 
in the marital home in London, which contained the husband’s 
personal effects and was at all times available to him. The 
marriage was and remained at all times a happy one Phe 
Crown admitted that the wife was living with her husband 
within the meaning of proviso (1) to r. 16 of the General Kules 
applicable to All Schedules to the Income Tax Act, 1918. She 
was entitled in her own right to a life interest in certain income 


arising under dispositions governed by American law By 


s. 19 of the Finance Act, 1940, that income was chargeable to 
income tax whether or not remitted to this country, and het 
husband admitted liability to be assessed himself in respect of 
the whole of the income thus arising to his wife in the year 
1941-42, although only a part of it was, in fact, remitted to this 
country. The amount of income from those dispositions remitted 
to the wife in London was, however, assessed on her, the balance 
retained in America being assessed on her husband She 
appealed against the assessment made on her. It was contended 
for her that, on the facts proved, the income in question should 
be deemed to be her husband’s under proviso (1) to r. 16 and 
assessed on him accordingly. It was contended for the Crown 
that that part of the income in question arising to the wife which 
was remitted to this country should be assessed on her and not 
on her husband. The Special Commissioners upheld the 
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assessment. Macnaghten, J., allowed the wife’s appeal, holding 
that the case came within proviso (1) and that proviso (2) con 
cerned an entirely distinct situation. The Court of Appeal allowed 
the Crown's appeal By r. 16 of the General Kules applicable to 
All Schedules to the Income Tax Act, 1918: A married woman 
acting as a sole trader, or being entitled to any property o1 
profits to her separate use, shall be assessable and chargeable to 
tax as if she were sole and unmarried: Provided that (1) the 
profits of a married woman living with her husband shall be 
deemed the profits of the husband and shall be assessed and 
charged in his name, and not in her name or the name of her 
trustee ; and (2) a married woman living in the United Kingdom 
separate from her husband, whether the husband be temporarily 
absent from her or from the United Kingdom or otherwise, who 
receives any remittance from property out of the United 
Kingdom shall be assessed as a feme sole if entitled thereto 
in her own right, and as the agent of the husband if she receives 
the same from or through him, or from his property, or on his 
credit.”’ The House took time for consideration 


ViscouNt S1monN—the other noble lords delivering concurring 
opinions—said that proviso (1) concerned the case where there 
had been no matrimonial rupture and the wife was “ living with 
her husband,”’ albeit that her husband for one reason or another 
was away from her for a considerable period of time. Proviso (2) 
concerned the contrasted case where there was a rupture in 
marital relations and the wife was “living in the United 
Kingdom separate from her husband.’’ As for proviso (2), the 
case might arise in which a husband and wife, who had not been 
getting on well together, agreed that they would live apart for, 
say, a couple of years, to see whether it would not be better 
to come together again as ordinary man and wife. The words 
‘or otherwise,” to which Scott, L.J., said that he could give no 
meaning, covered a case where the separation was permanent, 
Appeal allowed 
Donovan, K.C. (Gordon, 

(S.-G.), Stamp and Hills 


the husband’s absence having no set limit 
APPEARANCES: Grant, K.C., and 
Dadds & Co.) ; Sir Frank Soskice, .C. 
(Solicitor of Inland Revenue). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


COURT OF APPEAL 
STANDARD RENT: PREMISES RE-LET 
WITH ADDITIONAL LAND 
Hemns v. Wheeler 
Tucker, Somervell and Cohen, L.JJ. 
23rd March, 1948 

Appeal from Swansea County Court. 

The appellant landlord’s house was let in August, 1914, at 
4s. 6d. a week. During the war of 1939-45 it suffered bomb 
damage. It was repaired and at the same time structural 
alterations were carried out In order to comply with local 
by-laws as to air space the landlord had to acquire a piece of 
land (364 square feet) at the rear of the premises. On that 
added land a paved yard was laid and an outside w.c. built 
The house, so altered, was let to the respondent tenant in October, 
1942, at 15s. a week. The landlord applied to the registrar for 
determination of the standard rent. The county court judge, 
affirming the registrar, held that the house was still the house first 
let in August, 1914, and that the standard rent was accordingly 
4s. 6d. a week. The landlord appealed, his contention being 
that the present house was first let in October, 1942, so that the 
standard rent was 15s (Cur. adv. vult.) 

Tucker, L.J., reading the judgment of the court, said that 
the county court judge’s inference from the facts that there had 
been no substantial change sufficient to make the house a new 
dwelling-house was a possible inference, resulting in a finding 
with which the Court of Appeal could not interfere. Having 
regard to the provision in s. 12 (2) (iii) of the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, that land let 
with a house, if the rateable value of the land let separately would 
not exceed one quarter of the rateable value of the house, must 
be treated as part of the house, the house in question must be 
held to have remained the same. It could not be said not to 
have been let in August, 1914, merely because the land in question 
had been added. Its standard rent must be determined 
accordingly. Appeal dismissed. 

APPEARANCES: L. A. Blundell (D. Miles, Griffiths & Co., for 
D. R. James & Meredith, Pontardawe) ; Rowe Harding (Vizard, 
Oldham, Crowder & Cash, for Clifford J. White, Swansea). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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AGRICULTURAL WORKER: CLAIM TO WAGES DURING 
ILLNESS 
Smart v. Spencer 
Tucker, Somervell and Cohen, L. JJ. 
23rd March, 1948 

Appeal from Kettering County Court. 

rhe plaintiff, an agricultural worker, claimed from thy 
defendant, the farmer who employed him, £153 18s. 3d. as 
arrears of wages from 22nd October, 1945, to 20th June, 1946, 
The farmer’s defence was that during that period the worker 
was absent through illness and that, either by contract or by 
custom, he was not entitled to The farmer did not 
terminate the worker’s employment during his absence. The 
county court Judge held (1) that it was a term of the contract 
that no wages should be paid for a period when the worker was 
away from work, whether through illness or voluntarily: but 
(2) that as a matter of law the worker was entitled to the wages 
claimed by reason of the Agricultural Wages (Regulation) Act 
1924. The farmer appealed. (Cur. adv. vult.) 

SOMERVELL, L.J., reading the judgment of the court, said 
that it was necessary to distinguish between two quite different 
matters in which legislation might impose terms as_ between 
employer and employed. The Agricultural Wages (Regulation) 
Act, 1924, was, in the opinion of the court, concerned only with 
the primary provision in a contract of service, that was, what 
was to be paid for the work which a worker contracted to do 
during the period in question, and was not concerned with 
whether a worker should receive wages in respect of a period 
when he did no work, for example, in sickness, or on holidays 
without pay before the Holidays with Pay Act, 1938. The Act 
was to be construed as setting up machinery regulating the least 
that was to be paid to a man for a week in which he worked 
The county court judge was wrong in regarding the whole weeks 
concerned here as on the same basis as odd days in a week in 
which a worker worked and, consequently, in regarding the case 
as covered by Seabrook & Sons v. Jones {1929} 1 K.B. 335; 
72 Sox. J. 874. Appeal allowed 

APPEARANCES: Garth Moore 
Hincks & Son, Leicester) ; 
Wilson & Wilson, Kettering) 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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KING’S BENCH DIVISION 
PURCHASE TAX: ELECTRIC HEATING PADS 
AND BLANKETS 
Attorney-General v. Milliwatt, Ltd. 

3rd February, 1948 

Test action tried by Cassels, J. 

The defendant company made and sold electric heating blankets 
and pads provided with three switches giving different tempera- 
The blankets were advertised as replacing hot-water 
more convenient and economical. The 
pads advertised as usable by anyone without specia! 
knowledge, in bed or in a chair, and as beneficial to certain 
complaints. The defendants sold many of the articles to the 
Medical Supply Association, whose pamphlet on heat therapy 
they sent out with them. [vidence was given for the Crown of 
sales of the articles to the general public, and for the company that 
they were designed and sold for medical purposes, including cases 
ofshock. Onaclaim by the Commissioners of Customs and Excise 
that the articles were ‘‘ appliances and apparatus of a kind used 
for domestic purposes ’’ within para. 7 of Sched. VII to the Finance 

No. 2) Act, 1940, and so chargeable with purchase tax under 
ss. 18 and 19 of that Act, the defendants contended that they 
should not be so classified, because designed for medical use 

J., said that “ domestic in the present connection 
meant the house or home. Articles calculated to contribute to 
the comfort and well-being of those in it were used for domesti 
purposes none the less because they might be used for medical 
purposes. Neither war-time restrictions on sale to cases where 
the articles were required for medical purposes nor the fact that 
they were designed for such purposes could alter their character 
Warmth was acceptable to the weak and the strong in a home, 
and he could not see that it made any difference whether it came 
from fire in the grate, hot water in a bottle or electricity in a pad 
or blanket however controlled Judgment for the Crown. 

APPEARANCES: H. L. Parker (Solicitor of Customs and Excise) ; 
Friend (Parkers & Hammonia). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
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PARLIAMENTARY NEWS 
ROYAL ASSENT 


The following Bills received the Royal Assent on 24th March : 
ARMY AND AIR ForCE (WOMEN’S SERVICE). 
ATTEMPTED RAPE. 

CINEMATOGRAPH FILMs. 

CONSOLIDATED FuND (No. 1). 

GLASGOW CORPORATION ORDER CONFIRMATION. 

LocAL GOVERNMENT. 

PoLICE PENSIONS. 

RoyvAL MARINES. 

SUPREME COURT OF JUDICATURE (AMENDMENT). 

SuTTON’s HospirAL IN CHARTERHOUSE CHARITY 
CONFIRMATION. 

WATER. 


SCHEME 


HOUSE OF LORDS 

Read First Time :— 

Factories Bitv [H.L. 23rd March. 

To amend the Factories Act, 1937, and to provide for matters 
consequential on the amendment of that Act. 

PALESTINE BILL [H.C. {24th March. 

VETERINARY SURGEONS BILL [H.L. [24th March. 

fo make further provision for the teaching of veterinary 
surgery and for restricting the practice thereof by unqualified 
persons; to alter the constitution of the Royal College of 
Veterinary Surgeons and of the Council of that College and other- 
wise to amend the law relating to veterinary surgeons; to 
exempt persons practising veterinary surgery from service on 
juries ; and for purposes connected with the matters aforesaid. 
Read Second Time : 


COMPANIES BILL {23rd March. 


[ati 
Read Third Time :— 
SoUTH SUBURBAN Gas BILL [H.L.| 


HOUSE OF COMMONS 


{24th March. 


Read First Time : 

EMPLOYMENT AND TRAINING BILL [H.C. | [22nd March. 

To make fresh provision with respect to the functions of the 
Minister of Labour and National Service relating to employment 
and training for employment ; to provide for the establishment 
of a comprehensive juvenile employment service ; ‘to consolidate 
with amendments certain enactments relating to the matters 
aforesaid ; and for purposes connected therewith. 

Monopo y (INQUIRY AND CONTROL) BILL [H.C.} [25th March. 

To make provision for inquiry into the existence and effects of, 
and for dealing with mischiefs resulting from, or arising in 
connection with, any conditions of monopoly or restriction or 
other analogous conditions prevailing as respects the supply of, 
or the application of any process to, goods, buildings or structures, 
or as respects exports. 
Kead Second Time : 

ARMY AND AIR Force (ANNUAL) Bice [H1.C.| [18th March. 
In Committee :- 

REPRESENTATION OF THE PEOPLE Bitt [H.C.| [24th March. 


QUESTIONS TO MINISTERS 
MILITARY AND CIvIL OFFENCES (TRIAL) 

Mr. BRAMALL asked the Attorney-General whether he proposes 
to take action to ensure that persons charged by the military 
authorities with offences which are also civil offences are brought 
to trial before an appropriate court when they are no longer 
subject to military law. 

The ATTORNEY-GENERAL: Yes, sir. If and 
are committed which are within the jurisdiction of civil courts 
in this country, although they may not be triable by military 
tribunals, appropriate action will be taken. The whole matter 
is at present undergoing examination. {15th March. 


LEASEHOLDS (COMMITTEE) 

Mr. Joun Evans asked the Attorney-General whether, in view 
of the time that must elapse before the Report of the Departmental 
Committee on Leaseholds can be received, he will consider whether 
action should be taken to enable leases nearing their expiration, 
to be extended on the same terms as at present, in all cases where 
this is desired by the leaseholder. 

Mr. Davip Jones asked the Attorney-General whether he is 
aware that since the setting up of the Committee on Leasehold, 
a large number of notices have been served on tenants whose 
leases have expired to vacate their houses, in an attempt to 
circumvent the effect of this Committee’s report; and what 


where offences 
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steps it is proposed to take to safeguard the tenure of such 
tenants pending the Report of the Committee. 

The ATTORNEY-GENERAL: I am not aware that 
quit have been served in anticipation of any expected report 
by the Leasehold Committee on tenants whose leases have 
expired. If my hon. friend the member for the Hartlepools 
will let me have details of any cases he has in mind I will arrange 
for them to be passed to the Committee for consideration. My 
hon. friends are no doubt aware that the Committee can, by its 
terms of reference, submit interim reports on matters which 
appear to merit immediate attention and can therefore, at any 
time, recommend action either to prevent circumvention of a 
course the Committee proposes to adopt, or on the lines suggested 
by my hon. friend the member for Ogmore (Mr. J. Evans) 

Mr. JANNER: Pending the legislation or the consideration 
by the Committee of these matters, and in view of the very 
grave situation which exists and is likely to increase in the 
coming months, will my right hon. and learned friend consult 
with the Minister of Health with a view to having requisitioning 
notices served on the landlords in order to enable the tenants 
to remain in their houses until the matter has been decided by 
the Committee ? 

The ATTORNEY-GENERAL: 
lost sight of. 

Lieut.-Colonel Lipron : 
Government will give legislative effect, if 
interim recommendations by the Committee ? 

The ATTORNEY-GENERAL: We shall have to consider what 
the interim recommendations are. [15th March. 
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That possibility has not been 
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Tithe (ANNUITIES REMISSION) 

Mr. GRANVILLE asked the Financial Secretary to the Treasury 
whether he will institute an inquiry into the unsatisfactory 
working of the remission sections of the Tithe Act, in order to 
stimulate the drive for increased food production. 

Mr. GLeNviL Hat_: I have no reason to believe that the 
provisions of the Tithe Act, 1936, for the remission of part of 
the annuities in certain cases are working unsatisfactorily 
Any difference of opinion there may have been regarding their 
meaning has been resolved by a decision of the High Court. 

15th March. 
PREROGATIVE OF MERCY 

Sir J. MeLtLor asked the Secretary of State for the Home 
Department if he will give an assurance that, since the introduction 
of the Criminal Justice Bill, he has not changed the principles 
upon which he previously advised, or refrained from advising, 
the exercise by the Crown of the prerogative of mercy ; and that 
he does not automatically advise reprieve from capital sentences. 

THE UNDER-SECRETARY OF STATE FOR THE HOME DEPARTMENT 
(Mr. Younger): Yes, sir. Each case is considered on its merits 
and there has been no change in policy or practice. 

(17th March. 
RULES AND ORDERS 

Mr. Davip Rernron asked the Financial Secretary to the 
Treasury how many Statutory Rules and Orders were in force 
on 17th March, 1947; and how many Statutory Instruments 
and Statutory Rules and Orders are in force at the present 


STATUTORY 


date. 

Mr. GLENVIL HALL: 
by the hon. member is not available. 
be able to inform the House that the publication of the Triennial 
Index of Statutory Rules and Orders in force, which was suspended 
during the war, has now been resumed. The latest edition 
of this index, which was published by the Stationery Office last 
week, gives the Statutory Rules and Orders which were made 
under powers granted by Parliament up to 31st December, 1946, 
and which were in force on 31st December, 1947. 

{17th March 


I regret that the information asked for 
I am, however, glad to 


Lecacy Duty (ILLEGITIMATE CHILDREN) 

Mr. G. THomas asked the Chancellor of the Exchequer whether 
he is aware of the injustice caused to illegitimate children who 
have to pay 20 per cent. legacy duty compared with the 2 per 
cent. payable by legitimate children ; and whether he will make 


a statement. 


Sir S. Cripps: I would remind my hon. friend that, under 
the provisions of s. 43 of the Finance Act, 1944, where an 
illegitimate child or his spouse or issue takes any interest in 


property under the intestacy of his mother, or under a disposition 
made by her, any legacy or succession duty is payable at the same 
rate as if the child had been born legitimate. 





196 THE 
I think my right hon. and learned friend has 

Would he whether that applies if the 
property ¢ 


Mr. THOMAS: 
missed my point. 
father leaves the 

Sir S. Cripps: No. In law the only parent of an illegitimate 
child is the Very often there difficulties in 
ascertaining the paternal parent 23rd March. 
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SUB-DELEGATED LEGISLATION (PUBLICATION) 

Mr. J. FostER asked the Financial Secretary to the Treasury 
what arrangements have made for the publication of 
sub-delegated legislation as the result of the decision of Black pool 
Lockey. 

HAL 


concerned, the 


been 


Corporation v. 

Mr. GLENVII : So far as Acts passed before Ist January, 
1948, are publication of sub-delegated legislation 
is governed by the provisions of the Statutory Instruments Act, 
1946, and the Statutory Instruments Regulations, 1948, made 
thereunder. Under these regulations such legislation is not 
precluded from being a statutory instrument or from being 
published by reason solely of the fact that it is made by virtuc 
of powers conferred not directly by an Act of Parliament but by 
an instrument which is itself made under, or derives from, an Act 
So far as sub-delegated legislation under Acts passed after 
Ist January, 1948, is concerned, the point falls to be dealt with in 
the enabling Act itself. 

23rd March. 


INDUSTRIAL ACCIDENTS AND DISEASES 

Mr. THOMAS Brown asked the Minister of National Insurance 
what steps he proposes to take to bring persons entitled to 
payments under the Workmen’s Compensation Acts in respect 
of industrial accidents or disease, occurring before the appointed 
day, within the new Industrial Injuries Scheme 

Mr. JAMEs Grirrirus: The Act 
supplements and constant attendance allowances of substantial 
amount to be paid from the appointed day to the persons referred 
to by my hon. friend in appropriate cases, and I shall be making 
an announcement about applications for these allowances towards 
the end of May. Beyond this, the Act does not apply to these 
cases, and much as IL would like to do so I have not, as yet, been 
able to formulate any proposals for bringing them in 

The principles on which the new benetits based 
different from underlying workmen’s compensation that 
it would not be practicable, in advance of experience of the actual 
working of the new Act, either to transfer existing cases to the 
new scheme automatically or to require the persons concerned to 
elect whether to into the new remain on 
workmen's compensation. There would, great 
difficulty, at this stage, in arriving at an equitable arrangement 
regarding the sums to be paid by employers and insurers 1n respect 
of the liabilities under the Workmen’s Compensation Acts of 
which they would be relieved. 

| realise, however, that uncertainty in this matter 
allowed to continue indefinitely | therefore propose 
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moreover, be 


cannot be 
to look at 
it again as soon as we have sufficient experience of the working 
of the new scheme, and I hope to be able to reach a final conclusion 
one way or the other by the middle of next year 

Mr. Brown: May I my right hon. friend whether the 
statement he has just made will be applicable to the pre-1924 


ask 
cases ? 

Mr. Grirritus: Yes, sir; the pre-1924 cases will be entitled 
to apply for unemployment, supplementary and dependants’ 
allowances. 

23rd March. 
APPEALS GERMAN CONTROL COMMISSION COURTS 

In answer to Mr. MARLOWE, the FOREIGN SECRETARY said that 
it was not proposed to introduce legislation to confer a right of 
appeal to courts in Great Britain on British civilians convicted 
by Control Commission Courts in Germany. It was considered 
that the Control Commission Court of Appeal 
safeguard, and there was a further appeal by way 
to the Commander-in-Chief. 
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STATUTORY 
Electricity (Stock) Kegulations, 1948. March 15. 
Load Line (Amendment) Rules, 1948. March 11 
National Health Service (General Dental 
Regulations, 1948 March 12 
National Health (General Medical 
maceutical Services) Regulations, 1948. 
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No (Service Committees and 
March 12. 


the Super- 


National Health 
Tribunal) Regulations, 1948 
National Insurance (Modification of 
annuation Acts) Regulations, 1948. March 9, 
Northern Ireland (Land Kegistry) (Adaptation of 
Enactments) Order, 1948. March 11. 
Northern Ireland Land  Kegistry) 
Property) Order, 1948. March 11. 
Northern Ireland (Registration of Deeds) (Adaptation 
of Enactments) Order, 1948. March 11. 
Northern Ireland (Registration of Deeds) 
of Property) Order, 1948. March 11. 
Supreme Court Rules ([éxchange Control) (Northern 
Ircland in Council, 1948. March 15. 
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MINISTRY OF HEALTH 

Land Charges Act, 1925, as amended by the 
Act, 1926. Register of 
Official Certificate of 


Form L.L.C, 1 (A). 
Law of Property (Amendment 
Local Land l 


Search 


Charges, Schedule to 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


TRIAL OF CAUSES IN THE KING’S 


BENCH DIVISION 
In order to provide for the prompt hearing of cases in which 
both parties are desirous of an early trial, the Lord Chief Justice 
the following directions as to causes in the King’s 
Division to take effect as from 6th April, 1948. 
any case which has been set down 
in the Long or Short Non-Jury Lists are ready for trial arrange- 
ments will be made to heat ise at an carly date irrespective 
5 place in the full List 
that the ready must be signed by the 
for all parties and left with the Clerk in Charge of the 
Koom 419. The certificate should be left by the 
the plaintiff, unless the trial is of a counter-claim 
should be defendant’s solicitors. 
lf a is left by Wednesday mid-day in any week 
case will appear at the head of the next week’s list ; if left 
later the case will appear at the head of the list for the following 
Monday weck, in either case subject to any cases left over from 
t Friday’s List and to any cases specially fixed by 
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In Vacation certificates must be left five clear days before the 
first day of next Sittings if it is desired that they should be heard 
in the first week ; 

Phe order in which certified cases if there are several will appear 
in any week’s List will depend upon their numerical order in 
the full Cause List and not on the time of the lodgment of the 


may agree that the case should not be heard 
day in the week in which it will be listed for 
case the certificate must so state, but cases 
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the week’s List 
Information will be given when the certificate is lodged of 
probable day on which the case will be heard, depending on 
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charge of 
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ificate may be withdrawn the written consent of 

for all parties before the case appears in the Warned 

and the case will then revert to its original position in the 

full List and may not be again certified except by leave of the 

judge in of the List 

Certified 
asterisk 

Not less than fourteen days’ notice will be given in the Daily 
Cause List of the dates on which Jury actions will be heard. 
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cases will be marked in the Warned List with an 
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